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BEFORE THE DEPARTMENT OF
A ' OF THE STATE

In  the  Mat te r  o f  1 -he  Recruesþ 1^ . '
v !  u ¡ r E  ¡ \ g Y g ç Þ ç  v I

PERSONNEL ADMTNISTRATION
OF CA]-.,TFORNIA

C a s e  N o .  9 7 - 3 4 3 8

For re instatement  af ter  automat ic
res ignat ion as absent  wi t ,hout  leave
1 ^ T ^ t ô T , l  f r n m  t - h a  n n c i  t . i  n n  r ¡ F
\ ê r t v ! /  ! ! v r r t  u ¿ ¿ ç  ! / v È ! L l v t t  v !

Cert i f ied Nurs ing Assis tant  wj - th
the Veterans Home of  Cal i forn ia,
Depar tment  of  Veterans Af fa i rs
at  Yountv i l le

PROPOSED DECISION

This  mat te r  came on regu la r ly  fo r  hear ing  be fore

Shawn P.  C loughesy ,  Admin is t ra t i ve  Law Judge (ALJ) ,  S ta te

P e r s o n n e l  B o a r d  ( S P B  o r  B o a r d )  ,  o f l  O c t o b e r  2 0 ,  L 9 9 7  ,  a t

Y o u n t v i l l e ,  C a l i f o r n i a .  T h e  m a t t e r  w a s  s u b m i t t e d  f o r  d e c i s i o n

af te r  o ra l  c los ing  argument  a t  the  end o f  t .he  hear ing .

T Þ r o  : n n o l  I  ¡ n i - ,  was present  and was

represented by Terrence Ryan,  Labor  Relat ions Representat ive,

Cal i forn ia State Emplovees Associat ion (CSEA)

Tho  roqnon r ì cn t  Vê f  e rans  Home o f  Ca l i f o rn ia  ( \ IHOC)  ,

Department  of  Veterans Af fa i rs  (DVA),  was reþresented by

Bruce A.  Crane,  At , t ,orney,  DVA.

Evidence having been received and duly considered, the ALJ

makes the fo l lowing f ind ings of  fact  and Proposed Decis ion:
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J U R ] S D I C T Ï O N

O n  J u n e  2 4 ,  1 9 9 1 ,  C S E A  f i l e d  a  w r i t t e n  r e q u e s t  f o r

re ins ta temen t  a f te r  au tomat i c  res igna t i on  as  absen t  w i thou t  l eave

( A W O L )  o n  b e h a l - f  o f l a n n e l  I  ¡ n f )  f r o m  h e r  n n s i  l . ì  q ¡

as  a  Cer t i f i ed  Nurs ing  Ass i s tan t  w i th  VHOC a t  Youn tv i l - I e .  The

âr lÕêâ l  wa .s  rece i vec i  bv  Denar tmen t  o f  Pe rsonne l  Admin i s t ra t i on

( D P A )  o n  J u l y  2 ,  L 9 9 1 .  T h e  a p p e a l  w a s  t i m e l y  u n d e r  G o v e r n m e n t

C o d e  s e c t i o n  L 9 9 9 6 . 2 .

On  Augus t  1 ,  1991  /  DPA

H o :  r ì  n r r  ô f  f  i  r . a  f  r ' ¡ r  h a ¡  r i  n n

A u g u s t  4 ,  1 9 9 7 .  R e c e i p t  o f

l e t t e r  o n  A u g u s t  2 I ,  L 9 9 ' 7  .

f o r w a r d e d  t h e  a p p e a l  t o  t h e  S P B

w h e r e  i t  w a s  r e c e i v e d  o n

t h e  a p p e a l  w a s  a c k n o w l e d g e d  b y  S P B  b y

The  above  au tomat i c  res igna t i on  as  A I /üOL ,  e f  f ec t i ve

J u n e  1 3 ,  7 9 9 1 ,  a n d  r e q u e s t  f o r  r e i n s t a t e m e n t ,  c o m p l y  w i t . h

G o v e r n m e n t  C o d e  s e c t i o n  L 9 9 9 6 . 2 .

EMPLOYMENT HISTORY

A p p e l l a n t .  b e g a n  w o r k i n g  f o r  V H O C  a s  a  H o s p i t a l  
' A i d  

o n

A p r i l  7  ,  1 9 8 0 .  S h e  w a s  l a t e r  a p p o i n t e d  a s  a  G e r i a t r j - c  N u r s i n g

A s s i s t a n t  o n  M a r c h  2 , 1 9 8 3  a n d  a  C e r t i f i e d  Ñ u r s i n g  A s s i s t a n t  o n

A p r i l  2 I ,  L 9 9 4  a n d  r e m a i n e d  i n  t h a t  c l a s s i f i c a t i o n  u n t i l  s h e  w a s

A t l I O L  s e p a r a t e d  o n  J u n e  L 3 ,  L 9 9 7  .
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ALLEGATIONS

Appe l l an t  was  A IdOL  f  rom May  29  th rough  June  5 ,  L991  - r

Appe l l an t  c la ims  she  was  absen t  due  to  a  back  i n ju ry  and  tha t  she

though t  t ha t  he r  doc to r  had  con tac ted  he r  emp loye r  and  i n fo rmed

them tha t  she  wou ld  no t  be  back  to  work .

I V

FINDTNGS OF FACT

A p p e l l a n t  i s  a  C e r t i f i e d , l f u s r r q  A s s i s t a n t  w o r k i n g  a t  v H o c

H e r  n o r m a l  w o r k i n g  s h i f t  w a s  f r o m  6 : 3 0  a . m .  t o  3 : 0 0  p . m .  H e r

i n d i f e C t  S U p e T V I S O T  W a S  b U p e r v I S I l l g  , . e g r - Þ L c r c L r  ! \ u r ò c  t t J D

o n  D e c e m b e r  I B ,  L 9 9 6 ,  a p p e l l a n t  r e c e j - v e d  a  s i c k  l e a v e

r e s t r i c t i o n  m e m o r a n d u m  w h i c h  r e q u i r e d  h e r  t . o  p r o v i d e  m e d i c a l

v e r i f i c a t Í o n  t h a t  s h e  w a s  s e e n  b y  h e r  d o c t o r  o n  t h e  f i r s t  d a y  o f

h e r  i l l n e s s  f o r  e v e r y  a b s e n c e  w h e r e  s h e  w a s  r e q u e s t l n g  s i c k

l e a v e .  A p p e l l a n t  w a s  t o  p r e s e n t  h e r  m e d j - c a l  v e r j - f i c a t i o n  t o  h e r

e m p l o y e r  o n  t h e  f i r s t  d a y  s h e  r e t u r n e d  t o  w o r k .  A p p e l l a n t  w a s

a l s o  e x p e c t e d  t o  c a l l  w o r k  a t  l e a s t  o n e  h o u r  p r i o r  t o  t h e  s t a r t

o f  h e r  s h i f t  ( 5 : 3 0  a . m . )  w h e n  s h e  w a s  g o i n g  t o  a b s e n t  f r o m  w o r k

a n d  t h e  c a I I  w a s  t o  b e  m a d e  t o  t h e  n u r s i n g  S h i f t  s u p e r v i s o r '

A p p e l l a n t  t e s t i f i e d  t h a t  s h e  u n d e r s t o o d  t h a t  s h e  w a s

e x p e c t e d  t o  c a l l  h e r  s u p e r v i s o r  e v e r y  d a y  t h a t  s h e  w a s  a b s e n t  '

- t e s t i f i e d t h a t i t w a s t h e o b I i g a t i o n o f t h e a b s e n t

AII  dates are for  ehe year  !9g7,  unless otherwise speci f ied
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emp loyee  to  ca l l  he r  supe rv i so r  p r i o r  t o  t he  sh i f t  t o  i n fo rm he r

t h a t  s h e  w o u l d  b e  a b s e n t . a l - so  s ta ted  tha t : n r ¡  m a d  i  ¡ ¡  l

cou ld  no t

was  ca l l i ng

ve r i f i ca t i on  p resen ted  shou ld  be  i n  w r i t i ng ,  as  VHOC

con f i rm  tha t  i t  was  the  emp loyee ' s  ac tua l  doc to r  t ha t

1 -  h a  a m r r l  n r ¡ o r /  q  r ê ñ r ê q a n i -  ¡ i -  i  r ¡ oe  r v l / À

S i n c e  M a y  7 ,  a p p e l l a n t  w a s  o f f  w o r k  d u e  t o  a  b a c k  i n j u r y .

A n n o l  l : n f  i -  o l  a n h n n a d  h a r  o m n l  a r ¡ o r  ê \ ¡ ê r v  r 1  a  r ¡  l -  h : J -  q h a  r ¡ r â a  a n i  n a  J - n
- I g * J Y V ¿ ¿ ¡ Y

b e  a b s e n t  f r o m  w o r k  f r o m  M a y  7  t o  M a v  2 8 .

O n  a p p r o x i m a t e l y  M a y  2 4 ,  a p p e l l a n t  t e s t i f i e d  t h a t  s h e

terephon.o t l . r ,o  I l )  to t -d  her  that  she needed to

b r i n g  a  m e d i c a l  v e r l f i c a t i o n  t o  w o r k  o r  h a v e  h e r  d o c t o r  s p e a k  t o

t h e  V H O C  r e t u r n  t o  w o r k  c o o r d i n a t o r .

t e s t i f i e d  t h a t  s h e  d i d  n o t  s p e a k  w i t h  a p p e l l a n t  o n  M a y  2 4 ,  b u t

t h a t  h e r  a t t e n d a n c e  r e c o r d s  d e m o n s t r a t e d  t h a t  a p p e l l a n t

t e l e p h o n e d  h e r  
" i q l l t  

s h i f t  s u p e r v i s o r  o n  M a y  2 4  a n d  o b t a i n e d

' I  
^ ^ . . ^  r ^  1 ^ ^  - 1r e d v e  L t - , ,  u e  d o s e n t  f r o m  V H O C  f r o m  M a y  2 4  t h o u g h  2 9 .  A p p e l l a n t .

w a s  t h e r e f o r e  s c h e d u l e d  t o  w o r k  o n  M a v  3 0 .

A p p e l I a n t  t e s t i f i e d  t h a t  s h e  h a d  a  d o c t o r ' s  a p p o i n t m e n t  w i t h

h e r

May

Êa  
vnoc  f  t o rd  appe l l an t " tha t  he  had  a l ready

2 8 .  A p p e i i a n c  c o . r - o  
-  

t n a t  h e  n e e c i e c i  c o  s g e a k  w r c h

; o n

morn ing  -  d id  no t  re rease  appe l l an t  t o

h e  t o l d  h e r  t h a t  h e  n e e d e d  t o  r e v i e w  h e r

l r r ¡  d a r ¡  l ' r a s i  s  -  A n n e l  I  a n t  t e s t l f i e d  t h a t  s h e  d í dv I  v * J

q r r ñ ê r r z i  q n r  f  r n m  M :  r ¡  ? ô  f  h  r o r r r r h  , T r r n o  5  n n  i -  h e s e
a  u } / ç l  v  ¿ J v !  ! ! v ¡ l l  l - ¡ e y  J v  u ¡ ¡ ! v q y ¡ ¡  v  q ¡ ¿ u

f r o : 1 -  i n r r  n h i r r- -  - -  - - - - r  - - - - -  J p r a c E o T  I

s n o k e n  f o  h e r  t h a t

re tu rn  to  work  and

prog ress  on  a  day

n o l -  f e l  e n h o n e  h e r
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r ì : r ¡ s  w h i r - h  s h e  w ã s  ¡ l r s e n r  h e c â l r s e  s h e  t h o u o h t f  h " O

sa t i s f i ed  tha t  requ i remen t  by  speak ing  to

! J  t es t i f i ed  tha t  he  i ¡ ras  on  vaca t i on  f rom May  L2

th rough  21 ,  bu t  he  had  ano the r  doc to r  see  h i s  pa t i en ts  du r ing

r - n r  q  n a r r  n r i  n r -  . , - r m ê  À n n o i  ì : n r  r ^ r ã s  s e ê n  n "  
f  

a s s o c i a t e

a p p r o x i m a t e l y  s e v e n  t o  e i g h t  t , i m e s ,  b e g i n n i n g  o n  M a y  L 2 .  W h e n

J =  
r e t r : r n e c j  f r o m  v a c a t i o n  o n  ù í a v  2 E ,  h e  t r e a t e c i  a p p e l i a n t .

: a ] - s o S a w a p p e l ] . a n t o n M a y 3 0 a n d 3 1 . - t e s t i f i e d

t h a t  a p p e l l a n t  w a s  u n a b l e  t o  w o r k  b e c a u s e  o f  h e r  b a c k  i n j u r y  f r o m

M a y  2 9  t h r o u g h  J u n e  5 .

Ç r e m e m b e r e d b e i n g t e 1 e p h o n e d b y S o m e o n e f r o m t h e

V H O C ,  b u t  h e  c o u l d  n o t  r e m e m b e r  t h e  d a t e .  T h e  V H O C  a s k e d  a b o u t

a p p e I l a n t , s s t a t u s u " d - r e s p o n d e d t h a t s h e w a s b e i n g
j

t r e a t e d  f o r  a n  i n d u s t r i a l  i n j u r y .  
f  

* u .  a s k e d  w h a t  s h e  w a s

h e i n o  f r e a f e c l  f o i  a n d  w h e t h e r  t h e  i n j u r y  w a s  a  c o n t i n u a n c e  o f  a n

i n d u s t r i a l  i n j u r y .

o n  J u n e  , t ,  
-  

w r o t e  a  n o t e  w h i c h  s t a t e d  t h a t  a p p e l l a n t

h a d  b e e n  t r e a t e d  b v  h i m  f o r  a n  i n d u s t r i a l  b a c k  i n j u r y  s i n c e  l - 9 9 3

-  
õ r â r ô ^  r h â i  Ä r r r r n n  r n â  l : r ¡ c l -  r ¡ : Ì - i -  , - , f  À ¡ i - i  I  

- ,  

" t ;

on  June  ,= ,  -  comp le ted  a  re tu rn  to  work  o rde r  f o r

ã ñ n ô l  l : n i -  ,  q  h : r .  l ¿  n r n h l c m s  l r o r - e m eq v y ç ! ! q ¡ ¡ L  I  v q v J !

e a r l y  M a y  1 9 9 ' 7  s h e  c o u l d  b a r e l Y

appe l l an t  had  no t  been  ab le  to

tha t  he  expec ted  he r  t o  re tu rn

\ \ n r n n r ô < q i  r z a l
v l v Y  -  "  - - Y

move 
-

w o r k  b e c a u s e  o f

t o  w o r k  o n  J u l Y

r ¡ a ? e è t r  : n r ì  l r r ¡
s ¡ ¿ $  _ J

s t a t e d  t h a t

t h e  c o n d i t i o n  a n d

1 .

appe l l an t  s ta t i ng t h a t  s h e  h a d  b e e n  o f f  f r o m  w o r k  d u e  t o  h e r  b a c k
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. i  n i , r r r ¡  € r n m  M ¡ , ,  È L - ^ ' 1 Ã h  . T r r ì  1 7  1  : n r J  f  h ¡ f  S h e  r ^ r å . q  a h l  e  t O  I e t i 1 f n  t OI I l J  L l ! y  l ! V r t t  t a o , y  L ¡ l ! v u v ¡ ¡  v  u ¿ J  !  q ¡ ¡ u

h iork  on  , Iu ly  1 .

On June  24 ,  appe l l an t  a t tended  he r  CoJ -eman  hear ing  (Co feman

v .  D P A  ( 1 9 9 1 )  5 2  C a l . 3 d  L L 0 2 )  b e f o r e  C o l - e m a n  o f f i c e r

Ç J u n e 1 8 n o t e a n d J u n e 2 3 r e t u r n t o w o r k o r d e r w e r e

o r e s e n t e d  t o  t h e  C o l e m a n  o f f i c e r .

PURSUANT TO THE FOREGOTNG FINDINGS OF FACT,  THE

ADMTNISTRATIVE LAW JUDGE MAKES THE FOLLOWTNG DETERMINATION OF

I  S S U E S  :

G o v e r n m e n t  C o d e  s e c t i o n  1 9 9 9 6 . 2  p r o v i d e s  i n  r e l e v a n t  p a r t :

R e i n s t a t e m e n t  m a y  b e  g r a n t e d  o n l y  i f  t h e  e m p l o y e e  m a k e s
{ - i e € : ¡ + - n r r ,  ^ v ^ ì = n = + - . i n n  f n  J - h e  r ì e n ¡ r f m e n t  a S  t O  t h ed  S d . L I S I d U L U ! y  C Ã P . L d . l r A L r v ¿ ¡  u v  u t ¡ ç  s = È / q ! e ¡

c a u s e  o f  h i s  o r  h e r  a b s e n c e  a n d  h i s  o r  h e r  f a i l u r e  t o

o b t a i n  l - e a v e  t h e r e f o r ,  a n d  t h e  d e p a r t m e n t  f i n d s  t h a t  h e

o r  s h e  i s  r e a d y ,  w i l t i n g  a n d  a b l e  t o  r e s u m e  t h e
À ì  q n h  ^ T ñ ô  n f  h ì  e  n r  h a r  r . l ô s r  L :  ^  :  ç  n n f  -  f h ¡ f  h e  ô f. l I Ð  v !  r ¡ ç !  y v J - L L I \ J l r  U !  t  ! !  ¡ l V U /  L ¡ ¡ q u  l r s

s h e  h a s  o b t a i n e d  t h e  c c n s e n t  o f  h i s  o r  h e r  a p p o i n t i n g
p o w e r  t o  a  I e a v e  o f  a b s e n c e  t o  c o m m e n c e  u p o n

r e i n s t a t e m e n t .

A n  e m p l o y e e  s o  r e i n s t a t e d  s h a l l  n o t  b e  p a i d  s a l a r y  f o t

t h e  p e r i o d  o f  h i s  o r  h e r  a b s e n c e  o r  s e p a r a t i o n  o r  f o r

a n y  p o r t i o n  t h e r e o f

I n  C o l e m a n  v .  D e p a r t m e n t  o f  P e r s o n n e L  A d n i n i s t t a t i o n  ( 1 9 9 1 )

5 2  C a I . 3 d  L L O 2 ,  t h e  C a l i f o r n i a  s u p r e m e  c o u r t  h e l d  t h a t  a n

e m p l o y e e  t e r m i n a t e d  u n d e r  t h e  A W O L  s t a t u t e ,  G o v e r n m e n t  C o d e

s e c t i o n  I g g g 6 . 2 ,  h a s  a  r i g h t  t o  a  h e a r i n g  t o  e x a m i n e  w h e t h e r  s h e

h a d  a  s a t i s f a c t o r y  r e a s o n  f o r  h e r  a b s e n c e ,  a  s a t i s f a c t o r y

e x p l a n a t i o n  f o r  n o t  o b t a i n i n g  l e a v e  f r o m  t h e  e m p l - o y e r  f o r  t h e

a b s e n c e ,  a n d  i f  s h e  i s  r e a d y /  a b l e /  a n d '  w i t l i n g  t o  r e t u r n  t o  w o r k



r
ô r -  i n  f h e  e l f o r n a f i v e -  h a s  o b t a i n e d  t h e  c o n s e n t  o f  t h ev L  I

depar tmen t  f o r  a  l - eave  o f  absence  upon  h i s  re ins ta temen t .  An

appe l l an t  bea rs  the  bu rden  o f  p roo f  and  pe rsuas ion  to  es tab l i sh

a I I  t h ree  e lemen ts  o f  t he  AWOL s ta tu te ,  and  mus t  d i scha rge  tha t

h r r r r l  e n  l r v  a  6 ¡ a n n n d a r a n l â  n f  t h e  e V i d e n C e .v u l u v ¡ ¡  *  ì / -

R e a s o n  f o r  A b s e n c e

Appe l l an t  p rov ided  un rebu t ted  tes t imony  f rom I f  t ha t

she  r ^ ras  absen t  f rom work  f rom May  30  th rough  June  25  due  to  a

d i s a b l i n g  b a c k  c o n d i t i o n .  S h e  p r o v i d e d  a  s a t i s f a c t o r y

^ . . ^ r - n ¡ + -  j a n  t o  t h e  c a u s e  o f  h e r  a b s e n c e .ç i \ ' P ¿ € r r r a  u f  u l r  q i

Reason fo r  Not  Obta in ing_ lea¡ ¡e

A p p e l l a n t  a d m i t s  t h a t  s h e  d i d  n o t  t e l e p h o n e  h e r  e m p l o y e r

f r o m  M a y  3 0  t h r o u g h  J u n e  5  o f  h e r  a b s e n c e .  S h e  s t a t e d  t h a t  s h e

d i d  n o t  b e c a u s e  s h e  r e l i e d  o n  h e r  d o c t o r ' s  s t a t e m e n t  t h a t  h e  h a d

/  - : = = = ' -  : . - = = : -  - - : -  - = -  - = -  - -

o n  h i s  c o n v e r s a t i o n  w i t h  t h e  V H O C  e m p l o y e e  a n d  h e  d i d  n o t  d i s c u s s

h o w  l o n g  a p p e l l a n t  r o u ì O  O .  o u t  d u e  t o  h e r  i n j u r y .  I t  w a s  t h e

e m p J - o y e e ' s  o b t i g a t i o n ,  n o t  h e r  d o c t o r ,  t o  n o t i f y  h e r  e m p l o y e r  a s

t o  e a c h  d a y  o f  h e r  a b s e n c e .  H e r  r e l i a n c e  o n  h e r  d o c t o r  i n  t h i s

s i t u a t i o n  d o e s  n o t  c o n s t i t u t e  a  s a t i s f a c t o r y  e x p l a n a t i o n  f o r

f a i l i n g  t o  o b t a i n  l e a v e  f r o m  h e r  e m p l o y e r .

R e a d v ,  W i l l i n q ,  a n d  A b I e  t o  R e t u r n  t o  W o r k

A p p e I l a n t  d e m o n s t r a t e d  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e

t h a t  S h e  b r a s  r e a d y ,  w i l l i n g ,  a n d  a b l e  t o  r e t u r n  t o  w o r k .



-

had  c lea red  appe l l an t  t o  re tu rn  to  work  s ince  Ju Iy  1

{ - a c f j ñ ^ ñ  -  l r n r o l - r l : 1 - l - o r l  l - r r ¡  r a q n n n r l a n l -L ( : ù  L I I t t U ¡ f  y  W C t Þ  u ¡ ¡ ! ç v q L L ç u  v r /  ! ç o y v ¡ ¡ u s r ¡ L .

I t  i s  no ted  tha t  t he  separa t i on  f rom s ta te  se rv i ce  i s  bv

au tomat i c  res igna t i on .  As  such ,  appe l l an t  re ta ins  pe rm iss i ve

re ins ta temen t  r i gh ts  under  Governmen t  Code  sec t i on  Lg I40  (a )  (4 )

Appe l l an t  has  fa i l ed  to  mee t ,  one  o f  t he  th ree  c r i t e r i a  f o r

r e i n s t a t e m e n t  u n d e r  G o v e r n m e n t  C o d e  s e c t i o n  7 9 9 9 6 . 2 .  T h e r e f o r e ,

i t  i s  c o n c l u d e d  t h a t  a p p e l l a n t ' s  r e q u e s t  f o r  r e i n s t a t e m e n t  m u s t

b e  d e n i e d .

WHEREFORE IT  IS

r e i n s t a t e m e n t  a f t e r

/ ¡ f " r ^ r  \  ^ €  ^ - - : I I a n t
\ õ v r v !  I  v L  a I J y E

d e n i e d .

T  h o r a h r ¡  c e r t i  f v  t h a t  t h e

D e c i s i o n  i n  t h e  a b o v e - e n t i t l - e d

-  J ^ * ! . :  ^ *  1 - , ,  . h c  D e n a  r f  m e n 1 -  o fa u v l J  L l v l l  u y  L l ¡ ç  v ç [ / q L  L ¡ [ ç ¡ r  u

d e c i s i o n  i n  t h e  c a s e .

D A T E D :  N o v e m b e r  6 ,  t 9 9 1

DETERMINED tha t  t he  reques t  f o r

au tomat i c  res . i - gna t i on  as  absen t  w i thou t  l eave

e f f e c t i v e  J u n e  1 3 ,  L 9 9 1 ,  i s

f n r a a n i  n r r  ¡ n n q i -  i  1 -  l r l - o c  m \ /  Þ r n r r n q o r l

m a t t e r  a n d  I  r e c o m m e n d  i t s

P e r s o n n e l  A d m i n i s t r a t i o n  a s  i t s

S h a w n  P .  C l o u q h e s v
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